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Court of Appeals of the District of Columbia 


No. 4525. 

Sylvia Robinson, Appellant, 


vs. 


United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 44248. j 

United States, Plaintiff, 
vs. 

Ruth Mills, Sylvia Robinson, Benjamin Wicks, 

Defendants. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, th^ following 
papers were filed and proceedings had, in the abbve-entitled 
cause, to wit: 

/ i 

1 Indictment. 

Filed in Open Court Mar. 8, 1926. 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, January Term, A. D. 1]926. 

District of Columbia, ss : 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, jupon their 
oath, do present: 


1—4525a 
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SYLVIA ROBINSON VS. UNITED STATES. 


That one Sylvia Robinson, one Benjamin Wicks, and one 
Ruth Mills, each late of the District of Columbia aforesaid, 
on, to wit, the twenty-fifth day of January, in the year of 
our Lord one thousand nine hundred and twenty-six, and 
at the District of Columbia aforesaid, by force and violence, 
and by sudden and stealthy seizure and snatching, feloni¬ 
ously did steal, take and carry away, from and off the per¬ 
son, and from the immediate actual possession, of one Leo 
Lagana, then and there being, one pocket book of the value 
of one dollar, and two hundred and ninety dollars in lawful 
money of the United States of America of the value of two 
hundred and ninety dollars, of the moneys and property of 
the said Leo Lagana; against the form of the statute in 
such case made and provided, and against the peace and 
government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Sylvia Robinson, the said Benjamin Wicks 
and the said Ruth Mills, on the day and year afore- 
2 said, and at the District of Columbia aforesaid, by 
force and violence, and against resistance and by 
putting in fear, feloniously did steal, take and carry away, 
from and off the person, and from the immediate actual 
possession, of one Leo Lagana, then and there being, one 
pocket book of the value of one dollar, and two hundred 
and ninetv dollars in lawful monev of the said United States 
of America, of the value of two hundred and ninety dollars, 
of the moneys and property of the said Leo Lagana; against 
the form of the statute in such case made and provided, 
and against the peace and government of the said United 
States. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) Criminal No. 44248. United States vs. 
Ruth Mills, Sylvia Robinson Benjamin Wicks. Robbery. 
Witnesses: Ruth Mills, George I. Helmuth, M. P. A true 
bill: Ernest Gichner, Foreman. 
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SYLVIA ROBINSON VS. UNITED STATES. 

I 

3 Supreme Court of the District of Columbia. 

Saturday, March 20", A|. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

* * * •■ * * * | * 

Come as well the Attornev of the United Sthtes, as the 
defendant in proper person, according to her Recognizance 
and by her attorneys Messrs. J. A. O’Shea and J. H. Bur¬ 
nett; whereupon the defendant being arraigned upon the 
indictment the reading whereof she specifically waives, 
pleads not guilty thereto, and for trial puts herself upon 

the countrv and the Attornev of the United States doth the 

•/ 

like. 

Wednesday, May 19", Aj D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this casi yesterday; 
whereupon the said jury upon their oath say t^iat each de¬ 
fendant is guilty as to the first count of the indictment, and 
by direction of the Court that each defendant }s not guilty 
as to the second count of the indictment; whereupon the 
said defendants are remanded to the Washington Asvlum 

°i 

and Jail. 

* | * 

4 Motion for New Trial. 

Piled May 24, 1926. 

******* 

Now comes the defendant Sylvia Robinson J by her at¬ 
torneys James A. O’Shea and John H. Burnett, and moves 
the Court for a new trial for the following among other 
reasons: 

1. The Court erred in allowing the witness Eileen Davis 
to testify concerning her relation with the defendant Sylvia 
Robinson. 
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2. The Court erred in allowing the witness Eileen Davis 
to testify to separate and distinct crimes and offenses as 
committed by witness and the defendant Sylvia Robinson, 
as distinct from the crime for which the defendant Sylvia 
Robinson was charged. 

3. The verdict was contrary to the evidence. 

4. The verdict was contrary to the weight of the evi¬ 
dence. 

JAMES A. O’SHEA, 

J. H. BURNETT, 

Attorneys for Defendant Sylvia Robinson. 

Supreme Court of the District of Columbia. 

Saturday, May 29", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

******* 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by 
5 her attorneys Messrs. J. A. O’Shea and J. H. Bur¬ 
nett ; and thereupon the defendant’s motion for a new 
trial coming on to be heard is by the Court overruled, to 

wdiich action of the Court the defendant bv her attornevs 

•/ » 

prays an exception wdiich is noted. 

Supreme Court of the District of Columbia. 

Saturday, June 5", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

******* 

Come as w~ell the Attorney of the United States, as the 
defendants in proper person, each in custody of the Super¬ 
intendent of the Washington Asylum and Jail, the defendant 
Mills by her attorney R. I. Miller, Esquire and the defend¬ 
ant Robinson by her attorneys Messrs. J. A..O’Shea and 
J. H. Burnett; and thereupon it is demanded of the de- 
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fendants what further they have to say why t}ie sentence 
of the law should not be pronounced against! them, and 
they say nothing except as they have already said; where¬ 
upon it is considered by the Court that for her said offense, 
each of the defendants be taken by the Superintendent 
aforesaid, to the Asylum and Jail aforesaid, whence she 
came, thence to the Penitentiary as designated by the At¬ 
torney General of the United States, there to be imprisoned 
for the period of Fifteen (15) Years each, said sentence 
to take effect from and including this date. j 

6 Supreme Court of the District of Columbia. 

Thursday, June 17", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 

****** * 

Come as well the Attornev of the United Sthtes, as the 

7 

defendants bv their attornevs Messrs. J. A. O’Shea and 
•/ %> 

J. H. Burnett; and thereupon each defendant by her at¬ 
torneys notes an appeal to the Court of Appeal^ of the Dis¬ 
trict of Columbia, from the judgment of the Cburt in this 
case; whereupon the Court fixes the amount bf bond for 
costs on appeal at One Hundred Dollars or Fifty Dollars in 
cash, for each of these defendants. 

Memoranda. 

June 28, 1926.—Cost Bond, $100, for defendant Robinson 
filed. 

June 29, 1926.—Defendant’s (Robinson) Bill of Excep¬ 
tions filed. 

Assignments of Error. 

Filed July 17, 1926. 

* # * * # * # 

Now comes the defendant Sylvia Robinson, by her at¬ 
torneys James A. O’Shea and John H. Burnett, and as¬ 
signs for review to the Court of Appeals of th$ District of 
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Columbia, the following errors committed by the Trial 
Court: 

1. In allowing the witness Ailene Davis to testify 

7 as to what she was doing at 340 Main Avenue. 

2. In allowing the witness Ailene Davis to testify 
that she used to go to 340 Main Avenue for the purpose of 
carrying men there. 

3. In refusing to withdraw a juror and continue the case 
because the rights of the defendant had been prejudiced by 
proof of other separate and distinct crimes and offenses 
on the part of the defendant Robinson, other than that 
for which she was on trial. 

4. In allowing the witness Ailene Davis to testify as to 
her purpose in going to 340 Main Avenue. 

5. In allowing the witness Ailene Davis to testify that she 
had at divers times brought men to 340 Main Avenue for 
the purpose of having intercourse with them at that place. 

6. In refusing to withdraw a juror and continue the case 
because of the misconduct of the Assistant District Attor¬ 
ney, and because of the proof of a separate and distinct 
crime and offense other than that for which defendant 
Robinson was on trial; said misconduct of the Assistant 
District Attorney consisting of asking the witness Ailene 
Davis her purpose in going to 340 Main Avenue, and said 
proof of a separate and distinct crime and offense being 
the testimonv of the witness Ailene Davis that she had 
brought men to 340 Main Avenue, for the purpose of having 
intercourse with them there. 

7. In allowing the Assistant District Attorney to ask the 
witness Ailene Davis, what her practice was in bringing 
men to the house of Sylvia Robinson at 340 Main Ave- 

nue. 

8 8. In refusing to withdraw a juror and continue 
the case on the ground of the misconduct of the 

Assistant District Attomev in asking the witness Ailene 
Davis what her practice was in bringing men to the house 
of Sylvia Robinson at 340 Main Avenue. 

9. In refusing to withdraw a juror and continue the case 
on the ground that separate and distinct crimes and of¬ 
fenses other than that with which the defendant was charged 
were proved by the testimony of Ailene Davis when she 
stated that it was her practice to bring men to Sylvia Robin- 


aving inter- 
with Svlvia 
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son’s house, there have intercourse with them, for which 
she received two dollars, one dollar of which she kept and 
one of which she gave to Svlvia Robinson. 

10. In allowing the Assistant District Attqrnev to ask 
the witness Ailene Davis how long she had been bringing 
men to 340 Main Avenue and dividing with Sjylvia Robin¬ 
son money obtained from intercourse with such men. 

11. In refusing to withdraw a juror and continue the 
case on the ground of misconduct of the Assistant Dis¬ 
trict Attornev in asking the witness Ailene Davis how long 
she had been in the practice of bringing m<pi to Sylvia 
Robinson’s house for the purpose of there h 
course with them, and thereupon dividing 
Robinson the money obtained from such men. 

12. In refusing to withdraw a juror and continue the 
case on the ground that separate and distinci crimes and 

offenses other than that with which defendant was 
9 charged, had been proved against defendant in allow¬ 
ing the witness Ailene Davis to testifv that she had 
brought men to Robinson’s house, there had intercourse 
with them and divided the money obtained therefrom with 
Sylvia Robinson for a period of about six months. 

13. In committing the defendant Robinson t6 Jail during 
the course of the trial. 

14. In failing to direct a verdict of not gtiiltv because 
of failure of the Government to prove the commission of 
an offense in the District of Columbia. 

15. In refusing to grant defendant’s prayer Number 
One. 

16. In refusing to grant defendant’s prayer Number Six. 

17. In refusing to grant defendant’s prayer Number 
Seven. 

18. In overruling the motion for a new trial. 

JAMES A. O’SHEA, 

J. H. BURNETT, 

Attorneys for Defendant Sylvia Robinson 


Service of copy acknowledged this 17 day ojf July, A. D., 
1926. V " J 

PEYTON GORDON, 

U. S. Atty 

Per GOLDSTEIN. 
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10 Designation of Record. 

Filed July 17,1926. 

******* 

The clerk will please make up the Record for the Court 
of Appeals to consist of the following: 

1. The Indictment. 

2. The Plea. 

3. Verdict of the Jury. 

4. Motion for New Trial. 

5. Order overruling motion for New Trial. 

6. Judgment of Court. 

7. Appeal noted and cost bond. 

8. Order making Bill of Exceptions part of Record. 

9. Bill of Exception. 

10. Assignments of Error. 

11. This Designation. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

Attorneys for Defendant Sylvia Robinson. 

Service asknowledged this 17 dav of July, A. D. 1926. 

PEYTON GORDON, 

U. S. Atty ., 

Per GOLDSTEIN. 

11 Memoranda. 

September 2, 1926.—Time for signing Bill of Exceptions 
extended to and including September 15, 1926. 

September 15, 1926.—Time for signing and settling 
Bill of Exceptions extended to and including October 1, 
1926. 


Supreme Court of the District of Columbia. 

Thursday, September 30", A. D. 1926. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Stafford, presiding. 


SYLVIA ROBINSON VS. UNITED STATES. 

Now comes here the defendant by her attorneys Messrs. 
J. A. O’Shea and J. H. Burnett, and prays tl}e Court to 
sign, and make a part of the record her Bill of [Exceptions 
taken during the trial of the case and filed with the Court 
on the 29th day of June, 1926, which is accordingly done. 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss : 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify th0 foregoing 
pages numbered from 1 to 11, both inclusive, t|o be a true 
and correct transcript of the record, according tp directions 
of counsel herein filed, copy of which is made ]bart of this 
transcript, in cause No. 44248, Criminal, wherein United 
States is Plaintiff and Svlvia Robinson et al. Are Defend- 
ants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe m^ T name and 
affix the. seal of said Court, at the City of Washington, in 
said District, this 21st day of October, 1926. | 

[Seal of Supreme Court of the District of j Columbia.] 

FRANK E. CUNNINGHAM, 

! Clerk. 

13 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. #44248. 

United States 
vs. 

Sylvia Robinson et al., Defendants. 

Defendant’s Bill of Exceptions. 

Be it remembered that at the trial of this case which came 
on before Mr. Justice Stafford in Criminal Court #One 
of the Supreme Court of the District of Columbia, on the 
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, f May, A. D., 1926, the United States being* 

, bv Assistant United States Attorneys William 
•/ •/ 

~TTollins ana John Fihellv and the defendant Svlvia Robin- 
son by James A. O’Shea and John H. Burnett, Esq., and 
the defendant Ruth Mills by Robert I. Miller, Esq., the fol¬ 
lowing* proceedings were had: 

That then and thereupon the Government, to maintain 
the issues on its part joined, called one Leo Lagana, who 
testified substantiallv as follows: 

That he was a huckster, also sold coal and wood; that he 
was in the Southwest taking his cousin home when his truck 
broke down; he saw the defendant Ruth Mills at the corner 
of Third Street and Main Avenue, Southwest; that she 
called to him “Come on down to the house”, he left his 
truck and went with her into a house in the middle of the 
block on Main Avenue; that witness saw Sylvia Robinson; 
that Ruth Mills asked him for Two Dollars, which he gave 
her; that he went into a bed rooip. with Ruth Mills: Ruth 
.Mills got on the bed; that witness got on the bed with her; 
witness felt Ruth Mills take his pocketbook, whereupon he 
jumped up and shouted “I have been robbed”; that wit¬ 
ness found his pocketbook which was empty on the bed; 
that at the time he entered the house with Ruth Mills, wit¬ 
ness had Two Hundred and. Ninety Dollars in his 
14 pocketbook; that the money was folded twice and on 
the outside twentv dollar bill he had previouslv writ- 
ten 300; that witness had twelve twenty-dollar bills, four 
ten-dollar bills and two five dollar bills; that after witness 
said that he had been robbed, Ruth Mills left the room and 
he stayed in there three or four minutes; that he and Ruth 
Mills went out the front door when told to do so bv Sylvia 
Robinson that Officer Hellmuth was coming the back way; 
that witness and Ruth Mills met Sergeant Ridig and went 
with him back into the house; that witness and officers 
started to search for the money; that witness stated to the 
officers the denomination of the bill she had and that on 
one of the twenty dollar bills there would be found, marked 
, in pencil, 300; that during the search for the money Sylvia 
Robinson came out of the kitchen and sat on a couch in the 
room, that Hellmuth pulled the couch aside and found the 
* money underneath included amongst which was a twenty 
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. 

dollar bill wit-li 300 marked thereon; that 300 mark was his 
writing. 

Cross-examination: 

That witness was a white man and knew that Ruth Mills 
was a colored girl; witness never talked to any oif the police 
officers or the District Attorney about this ca^e; that he 
felt Ruth Mills take his pocketbook from his packet; that 
witness did not have intercourse with Ruth Mills, but had 
his trousers down and was on top of her, when he felt her 
take his pocketbook; that he had paid Ruth Mills two dol¬ 
lars for allowing him to have intercourse with her; that his 
pocketbook was near the foot of the bed when lie found it. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one Ailene 
Davis, who testified substantially as follows: 


That she knew Ruth Mills and Sylvia Robinson; that 
Sylvia Robinson lived at 340 Main Avenue; that on January 
25th, 1926, Viola Mack, Marie Thomas, Benjamin Wicks, 
another boy and herself were in the house at 340 Main 
Avenue; that Lagana came there about 9:30 with Ruth 




ks an( 


>acks. 


M ills; Sylvia Robinson went to the door apd le t them^ 
15 in aiicLvame back into. thcDAtcheji where all ..oA the- 
persons she had named were collected ; that Sylvia 
Robinson after taking off her shoes tiptoed back |o th(Troom , 
where Ruth Mills and Lagana were; that witness saw no 
one take any money; when standing at the door pf the room 
witness saw Sylvia Robinson do nothing; thereafter Svlvia 
Robins on came b ack into the.kitchen 
some mone v including some green bac ks and yellow backs. 
that the amount thereof she did not see; that thereupon de¬ 
fendant Robinson said to the group in the kitchen “Take 
your broom and sweep” meaning to get out; :hat Sylvia 
left the kitchen only once; that witness did not five at that 
house. That witness w as asked what sh e was doing there, 
whereupon counsel i or'defendant, objected upon the ground” 
that such evidence was irrelevant, incompetent,|immaterial 
and was of no probative force, whereupon the objection was 
overruled and exception noted and the witness answered 
that she used to go to 340 Main Avenue for the purpose of 
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carrying men there; counsel for defendant moved the Court 
to withdraw a juror and continue the case on the ground 
that the rights of the defendant had been prejudiced by 
proof of another separate and distinct crime and offense on 
the part of the defendant other than that for which she was 
on trial; the motion was overruled and exception noted. 

Witness was then asked by the Assistant District At¬ 
torney what her purpose was in going to 340 Main Avenue; 
to this question counsel objected on the ground last stated 
and moved the Court to withdraw a juror on the same 
ground and also on the further ground of the misconduct of 
the District Attorney in asking such a question. All objec¬ 
tions and motions were overruled and exception duly noted; 
witness then stat ed tha f she had at d ivers times brought 
men to 340 Main Avenue for the purpose of "having inter¬ 
course with them at that place; counsel for defendant then 
moved the Court to withdraw a juror and continue the case 
on the ground that the defendant was denied a fair and im¬ 
partial trial in that proof had been offered by the Govern¬ 
ment showing the commission bv the defendant of a 
16 separate and distinct offense other than that for 
which she was on trial and on the further ground that 
such offense was in no manner connected with the crime 
with which defendant was charged and served no other pur¬ 
pose than to prejudice the defendant in the eyes of the jury; 
and counsel thereupon moved the Court to withdraw a 
juror and continue the case on the further ground that the 
District Attornev had been guiltv of gross misconduct in 
the prosecution of the trial of defendant; all of said mo¬ 
tions were overruled and exception thereto was duly noted; 
_over the same objection and after the sam e exception had 
been noted witness was pe rmi tted to testify that it was her 
practice to bring men to the house of Sylvia JtCoRnso»- at 
340 Main Avenue and there have intercourse with them for 
which she charged these men two dollars that she always 
retained one ~doftaT"~amrivave the other dolla r to Sylvb -L 
Robinson f counsel for defendants thereupon renewed the 
motion fo~withdraw a juror on the ground that a separate 
and distinct offense, in no manner connected with the case 
on trial, had been proved against the defendant and her 
right to a fair and impartial trial had been denied to her: 
this motion the Court overruled and exception was duly 
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j 

note d; the witness was allowed to testify ove r the same ob¬ 
j ection and excep t ion that she had been bringingjmenjo 


said house and dividing- the money as aforesaid for about 
six m onths; thereupon the last aforesaid motion to with- 

T • _ -1 - _* -_ I __ J -Li. _ 


draw a juror was renewed for the same reasons and the 
same was overruled and exception duly noted. 

Cross-examination: j 

Witness stated that she had been convicted o^ the crime 
of robbery and that she ha d also been c onvicted of the crime 
of soliciting on innumerable**occasi ons; that sKe TUH^'hot 
know how many; that she knew Hellmuth, the pplice officer 
in the case and that she lived on his beat; thht she still 
solicited, but had not been arrested therefor siijce she was 
asked to testify in this case. 

That then and thereupon the Court adjourned and the 
jury were excused for the day, all the jurymen leav- 
17 ing the court room; the Court thereupon stated to 
counsel at the bench that he would comtnit the de¬ 
fendants heretofore on bail to the custody of the United 
States Marshal; that he had been observing the fwo defend¬ 
ants and that he felt in the face of the evidence which at 
that time had been presented, there were strong possibili¬ 
ties that the defendants might not appear in t|he morning 
if allowed to continue on bail and also that thk defendant 
Mills, prior to the noon recess, had appeared to faint, but 
that he had been informed that it was onlv a sham. When 
Court convened the following morning counsel for the de¬ 
fendant came to the bench and moved the Coiirt to with¬ 
draw a juror and continue the case on the ground that the 
rights of the defendants to a fair and impartial trial had 
been denied, due to the fact that the jury had seen the 
defendants brought into the Court room in thi custody of 
the United States Marshal. This motion was denied, the 
Court stating that he had instructed the Deputy Marshals 
assigned to his Court not to bring the defendants up from 
tlie cell room by way of the elevator which opened into 
the Court-room in view of the jury, but to be sure that the 
defendants came into the room through a door jon the other 
side and without being held by the Marshals fc to this ex- 
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ception was duly noted. All this was at the bench and not 
in the hearing of the jury. 

That then and thereupon the Government, to further 
maintain the issues on its part joined, called one George I. 
Hellmuth, who testified substantiallv as follows: 

That he is an officer of the Metropolitan Police Force; 
that he was outside a window passing 340 Main Avenue on 
January 25th, 1926; he heard an outcry “I have been 
robbed”; that thereupon he ran to the back door and into 
the house after telling Officer Redig to go to the front door 
of the house; that in the presence of defendants, Lagana 
stated that Ruth Mills had stopped him on the street and 
asked him to help her find an address; that he accompanied 
her to 340 Main Avenue; that while he, Lagana and Ruth 
Mills were on a bed together, he, Lagana, had his pocketbook 
taken from his pocket; that Ruth Mills had two one- 
18 dollar bills in her stocking, which, she stated, had 
been paid to her by Lagana for intercourse with her; 
that Sylvia Robinson was sitting on a davenport with one 
Benjamin Wicks; that all present were searched; that wit¬ 
ness took Sylvia Robinson in bed room and searched her 
but found none of the money of Lagana; that Sylvia Robin¬ 
son showed all of her money to witness; that Sylvia Robin¬ 
son came back in the room and sat on the davenport again at 
l the same point where she had been previously sitting; that 
/ witness found $285.00 under the davenport directly under 
I point on davenport where defendant Robinson had been 
sitting and that the sum found included twelve twenty 
l dollar bills, four ten dollar bill- and one five dollar bill; 
i ; that on one of the twenty dollar bills was marked in pencil, 
the mark 300, which mark the witness Lagana at that time 
said was his mark. 

Cross-examination: 

That witness placed a charge of disorderly house against 
Sylvia Robinson at the station house. 

That then and thereupon the Government, to further 
maintain the issues on its part, joined, called one Robert C. 
Redig, who testified substantially as follows: 
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That he is an officer of the Metropolitan Police Force, 
witness was at 340 Main Avenue, January 25th, 1926, went 
to front door, he saw Ruth Mills and Lagana come out; 
witness took them back in the house, Sylvia Robinson, 
Marie Thomas, Viola Mack and Benjamin Wields present; 
Helmuth searched everyone; Benjamin Wicks ’was sitting 
on the right hand side of the davenport with Sylvia Robin¬ 
son ; Wicks slid over and sat where Sylvia had b|een sitting 
while defendant Robinson was in the bedroom \^ith Officer 
Helmuth for the purpose of search; Helmuth w^nt over to 
the davenport, raised it up and found $285.00; J;hat there¬ 
upon aforesaid pocketbook and $20 bill marked 300 wwas 
offered and received in evidence. 

i 

That then and thereupon the Government anijounced its 
case as closed, and defendant stated she wouljd offer no 
evidence. 

19 That then and thereupon counsel for tjhe defend¬ 

ants moved the Court to direct the jury to return a 
verdict of not guilty on the ground that the Government 
had failed to prove that the offense as charged had been 
committed in the District of Columbia; the same was over¬ 
ruled and exception duly noted. 

That then and thereupon the following prayers were 
offered and considered by the Court: 

No. One. • I 

The jury are instructed that they must acquit the de¬ 
fendant Robinson. 

Refused. Exc. W. P. S. J 

No. Four. 

The jury are instructed that proof that one has stood 
by at the commission of the crime, without taking any 
step to prevent it does not alone indicate participation 
or combination in the wrong done as to show a criminal 
liabilitv. 

Granted. W. P. S. 
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No. Five. 

The jury are instructed that something more than mere 
presence, even accompanied with approval of the act done, 
is necessary to make one an aider and abettor. If the jury 
find that there was no participation on the part of the de¬ 
fendant Robinson either in the plan or its execution then 
they must acquit her. 

Granted. W. P. S. 


No. Six. 

The jury are instructed that the testimony of the wit¬ 
ness Lagana is not to be taken as that of an ordinary wit¬ 
ness of good character wiiose testimony is generally and 
prima facia supposed to be correct. On the contrary the 
evidence of such witness ought to be received with suspi¬ 
cion and with the very greatest care and caution, and ought 
not to be passed upon by the jury under the same 
20 rule governing other and apparently credible wit¬ 
nesses. 

Refused. Exc. W. P. S. 

No. Seven. 

The jury are further instructed that the testimony of 
Lagana w r as that of a confessed criminal, and such evidence 
is generally regarded to be of doubtful integrity, and there¬ 
fore should only be received by the jury with the greatest 
caution. 

Refused. Exc. W. P. S. 

That then and thereupon the Court charged the jury upon 
the question of reasonable doubt and presumption of in¬ 
nocence; the Court also charged the jury that in consider¬ 
ing the testimony of the witness Lagana, they w’ere privi¬ 
leged to consider his purpose in going to the house and his 
admissions in connection therewith as affecting his cred- 
ability as a witness; the court further charged the jury 
that the testimony of the witness Arlene Davis concerning 
the relations and financial transactions with Sylvia Robin- 
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son was not to be considered by the jury in so far as being 
evidence to establish the guilt of the defendant of the crime 
charged in the indictment or any other crim£, but was 
merely admitted for the single purpose of explaining the 
presence of the witness Davis in the house of thp defendant 
Sylvia Robinson at the time of the commission of the alleged 
offense charged in the indictment; and the relation she sus¬ 
tained to defendant Sylvia Robinson with further reference 
to the witness Arlene Davis, the Court instructed the jury 
that they were to consider the admissions made by the wit¬ 
ness Davis as to prior convictions for crime ancj. that those 
were allowed to be shown for the one and oi^ly purpose 
of enabling the jury to determine how much, if any, weight 
or credence they should attach to her testimony. 

21 That then and thereupon the jury rptimed and 
thereafter returned its verdict. 

That thereafter on the 5th day of June, A. D., 1926, after 
hearing was had on the Motion in Arrest of Judgment filed 
on behalf of the defendant Sylvia Robinson arid said mo¬ 
tion was overruled and exception noted, the dourt there¬ 
upon passed sentence upon each of the defendants, sen¬ 
tenced the defendant Sylvia Robinson to fifteen (15) years 
in the penitentiary and the defendant Ruth Mills to fifteen 
(15) years in the penitentiary, the sentence aforesaid being 
the judgment of the Court entered upon the vejrdict of the 
jury. 

All and every of the exceptions hereinbefore 
taken were duly noted by the Court on its minutes, and the 
time that the same were severally noted and taken, and be¬ 
fore the jury retired to consider of its verdict; and the 
defendant Sylvia Robinson by her counsel moves the Court 
to sign this, her Bill of Exceptions to have the same force 
and effect as to each and every of the said expeptions, as 
though the same were set forth in a separate Bill of Excep¬ 
tions, which motion is granted, and the Court 
signed this the defendants’ Bill of Exceptions, 
same force and effect as aforesaid now for thbn this 30th 
day of September A. D., 1926. 

WENDELL P. STAFFORD, 

j Justice. 

2—4525a 
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Service acknowledged this 29th day of June, A. D., 1926. 

PEYTON GORDON, 

U. S. Attorney, 
By J. P. CONNELLY, 

A. D. A. 

22 [Endorsed:] Criminal. No. 44248. United States 
vs. Svlvia Robinson et al., Defendants. Defendants 7 
Bill of Exceptions. Clerk please file. James A. O’Shea, 
John H. Burnett, Attorneys for Defendant Sylvia Robin¬ 
son. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4525. Sylvia Robinson, appellant, vs. United States. 
Court of Appeals, District of Columbia. Filed Nov. 4, 1926. 
Henry W. Hodges, clerk. 
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Court of Appeals of the District of Columbia 

OCTOBER TERM, 1926 

No. 4525. 

SPECIAL CALENDAR. 


SYLVIA ROBINSON, APPELLANT, 

7 I 7 

vs. 

UNITED STATES. 


FILED DECEMBER 16, 1926. 

In the Court of Appeals of the District of Columbia, 

October Term, 1926 j 

No. 4525. j 

Sylvia Robinson, Appellant, 

vs. J 

United States, Appellee. 

Appeal from the Supreme Court of the District of 

Columbia. 

It is stipulated by counsel for the respective parties in 
the above entitled cause, that the matter hereto annexed 
shall be made a part of the record in said cause, it having 
been omitted inadvertentlv when the record was prepared. 

JAMES A. O'SHEA, 

J. H. BURNETT, 

Attorneys for Appellant. 
PEYTON GORDON, 

United States Attorney; 
WILLIAM H. COLLINS, 

Assistant United States Attorney, 

Attorneys for Appellee, 




Court of Appeals of the District of Columbia. 

No. 4525. 

Sylvia Robinson, Appellant, 
vs. 

United States. 

Supreme Court of the District of Columbia. 

Criminal. No. 44248. 

United States, Plaintiff, 
vs. 

Ruth Mills, Sylvia Robinson, Benjamin Wicks, 

Defendants. 

United States of America, 

District of Columbia, s$: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the Citv of Washington, in said Dis- 
trict of Columbia, at the times herebefore mentioned, the 
following additional proceeding was had in the above en¬ 
titled cause, to wit: 

On page 11, line 2, of the original printed transcript of 
record, and after the word “writing”, insert the following: 

All of the above occurred in the City of Washington, 
District of Columbia. 

[Endorsed:] No. 4525. Sylvia Robinson, appellant, vs. 
United States. Addition to record per stipulation of coun¬ 
sel. Court of Appeals, District of Columbia. Filed Dec. 
16, 1926. Henry W. Hodges, clerk. 
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iftt % Court of Appeals 

OF THE DISTRICT OF COLUMBIA- 

October Term, 1926* 


No. 4525. 


SYLVIA ROBINSON, APPELLANT, 

vs. 

UNITED STATES* 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

Sylvia Robinson, appellant, was convicted of robbery* 
Ruth Mills and Benjamin Wicks were co-defendants* 
Mills was tried with the appellant and likewise con¬ 
victed. Wicks has never been apprehended. From 
the judgment of the court sentencing her to fifteen 
years' imprisonment, Sylvia Robinson now appeals* 
(Rec., p. 15.) 

The complaining witness, Lagana, was a white man* 
He met Ruth Mills, whom he knew to be a negro girl 
(Rec., p. 11), at Third and Main Avenue Southwest. 
These two went to 340 Main Avenue for the purpose 
of having intercourse. Lagana paid Mills two dollars 
therefor. (Rec., p. 10.) 

After entering the house, both retired to a bed room. 
Lagana lowered his trousers and proceeded to get on 
top of this colored girl. (Rec., p» 11.) Suddenly 
Lagana “felt Ruth Mills take his pocketbook.” (Rec*, 
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p. 10.) Lagana cried out: “I have been robbed.” 
Whereupon Ruth Mills left the room (Rec., p. 10.) 

Lagana searched for his pocketbook and found it 
empty (Rec., p. 11). He then joined Mills and both 
started to leave the house but were stopped by police 
officers (Rec., p. 10). 

In the pocketbook Lagana had two hundred and 
ninety dollars. On the outside twenty dollar bill 
there appeared the figures “300” which coincided 
with the figures on the bill later found. (Rec., p. 10.) 

To show what transpired while these two were in the 
bed room Ailene Davis was called as a -witness for 
the Government. This witness had been convicted 
of robbery, and of solicitation on so many occasions 
she did not recall the number. Furthermore, the 
witness stated that, she''was asked to testify by Officer 
Helmuth, a policeman in this case; that since being 
so asked to testify she had continued to live on this 
officers beat but had never been arrested for such 
crime. (Rec., p. 13.) 

According to this witness, appellant took off her 
shoes and tiptoed back to the room which Mills and 
Lagana had entered. Appellant did not enter this 
room and did not take any money from Lagana (Rec., 

p. 11). 

However, appellant returned to the kitchen where 
Aliene Davis, Wicks, Viola Mack and Marie Thomas 
were. Appellant had some money but it did not belong 
to Lagana, for Officer Helmuth searched appellant 
and found the same money in her possession. (Rec., 
pp. 11, 14.) 

After being in the kitchen some little time appellant 
told all of the occupants to get out (Rec., p. 11). 

The most numerous errors complained of occurred 
during the testimony of this witness Davis. At this 
stage of the proceedings the Assistant District Attorney 
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asked Davis what she was doing at this address. To 
this there was objection made but the same w$s over¬ 
ruled and exception noted (Rec., p. 11). The witness 
then stated that “she used to go to 340 Main Avenue 
for the purpose of carrying men there.” pounsel 
for appellant moved to withdraw a juror and continue 
the case on the ground that the rights of the appellant 
had been prejudiced by proof of another separate and 
distinct offense other than that for which appellant 
was on trial. This motion was denied and exception 
noted. (Rec., pp. 11, 12.) 

The Assistant District Attorney asked the witness 
her purpose in going to this address. To this objection 
was made on the ground last stated. .At tljiis time 
counsel for appellant moved the court to withdraw 
a juror and continue the case on the same ground 
stated and on the further ground of the improper 
conduct of the Assistant District Attorney.! All of 
these objections were overruled and exception noted. 
(Rec., p. 12.) j 

The witness was allowed to answer that “she had 
at divers times brought men to 340 Main Avenue for 
the purpose of having intercourse with them at that 
place.” Counsel for appellant then moved tlie Court 
to withdraw a juror and continue the case on thje ground 
that appellant had been denied a fair and impartial 
trial in that proof of a separate and distinct offense 
other than that for which she was on trial had been 
proved against the appellant and on the further ground 
that such offense being unconnected with the case at 
bar served no other purpose other than to prejudice 
the appellant in the eyes of the jury. All objections 
were overruled and exceptions taken thereto. (Rec., 

p. 12.) | 

Over the same objections and exceptions the Assistant 
District Attorney was allowed to ask what thp practice 
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of the witness had been when she brought men to appel¬ 
lant’s house. The lower court then allowed the witness 
to state, over objection and exceptions, that her practice 
had been to bring men to appellant’s house and there 
have intercourse with them for which she charged 
these men two dollars; that she retained one dollar 
and gave the other to appellant. Again counsel moved 
for the withdrawal of a juror and the continuance of the 
case on the grounds heretofore stated. This motion 
was again overruled and again excepted to (Rec., p. 12). 

The climax of this line of examination was reached 
at the next question of the Assistant District Attorney. 
The witness was asked how long this practice had 
continued. Again the same objection and exception 
as aforesaid were respectively made and taken and 
strange to relate the witness was allowed to state 
that she had been bringing men to this house and 
dividing the money as narrated for a period of six 
months. (Rec., pp. 12, 13.) 

Counsel for appellant again moved for the with¬ 
drawal of a juror and the continuance of the case on 
the same ground as previously stated, but the motion 
was denied and exception noted (Rec., p. 13). 

The jury were thereby allowed to consider this 
evidence. In fact their attention was directed to it 
in the charge of the court. The court there stated that 
this evidence was “admitted for the single purpose 
of explaining the presence of the witness Davis in 
the house of the defendant Robinson at the time of 
the commission of the alleged offense . . . .” 

(Rec., p. 17.) 

In other words, the court told the jury that they 
were to consider the practices which the witness Davis 
stated had been going on for six months; they were 
to consider all of the acts which happened over a period 
of six months for the single purpose of explaining the 
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presence of the witness Davis in the house of the defend¬ 
ant Robinson on the night of the alleged robbery. 

It is further urged as another ground of error that 
the trial court prejudiced the rights of the appellant 
by committing her to jail during the trial.! This 
happened in the afternoon of the first day of th6 trial. 
The Court, of its own motion, ordered the defendant 
committed (Rec., p. 13). This may have been in the 
discretion of the Court, but the case can not be taken 
out of its setting. 

The case was concluded the succeeding day. At 
that time it was shown by the Government that after 
the police came on the scene all parties present were 
taken into a front room of the house (Rec., p. 14). 

Appellant and Wicks sat down on a davenport. 
Appellant left the room to be searched by a police 
officer. When she went out Wicks “slid over” and 
sat in her place. (Rec., p. 14.) 

Some money, both green and yellow backs, wai found 
on appellant’s person at that search but none of it 
belonged to the complainant Lagana (Rec., jp. 14). 

On returning to the room appellant took her j former 
place on the davenport. Under the place whpre she 
sat the money of Lagana was found (Rec., p. 1|4). 

The case of the Government against appellant was, 
at this time, as consistent with innocence ^,s with 
guilt. The Government closed and appellant, refusing 
to offer any testimony, asked for a directed Verdict, 
this vras denied and exception noted (Rec., p. 1{5). . 


ASSIGNMENTS OF ERROR. 

The following errors it is respectfully urged were * 
committed by the Trial Court: 

1. In allowing the witness Ailene Davis to testify . 
as to what she was doing at 340 Main Avenue. .. ' o 
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2. In allowing the witness Ailene Davis to testify 
that she used to go to 340 Main Avenue for the purpose 
of carrying men there. 

3. In refusing to withdraw a juror and continue the 
case because the rights of the defendant had been 
prejudiced by proof of other separate and distinct 
crimes and offenses on the part of the defendant Robin¬ 
son, other than that for which she was on trial. 

4. In allowing the witness Ailene Davis to testify 
as to her purpose in going to 340 Main Avenue. 

5. In allowing the witness Ailene Davis to testify 
that she had at divers times brought men to 340 Main 
Avenue for the purpose of having intercourse with 
them at that place. 

6. In refusing to withdraw a juror and continue the 
case because of the misconduct of the Assistant District 
Attorney, and because of the proof of a separate and 
distinct crime and offense other than that for which 
defendant Robinson was on trial; said misconduct 
of the Assistant District Attorney consisting of asking 
the witness Ailene Davis her purpose in going to 340 
Main Avenue, and said proof of a separate and distinct 
crime and offense being the testimony of the witness 
Ailene Davis that she had brought men to 340 Main 
Avenue, for the purpose of having intercourse with 
them there. 

7. In allowing the Assistant District Attorney to 
ask the witness Ailene Davis, what her practice was in 
bringing men to the house of Sylvia Robinson at 340 
Main Avenue. 

8. In refusing to withdraw a juror and continue 
the case on the ground of the misconduct of the Assistant 
District Attorney in asking the wdtness Ailene Davis 
what her practice was in bringing men to the house 
of Sylvia Robinson at 340 Main Avenue. 
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9. In refusing to withdraw a juror and continue the 
case on the ground that separate and distinct crimes 
and offenses other than that with which the defendant 
was charged were proved by the testimony of Ailene 
Davis when she stated that it was her practice to bring 
men to Sylvia Robinson's house, there have intercourse 
with them, for which she received two dollars, one 
dollar of which she kept and one of which she gave to 
Sylvia Robinson. 

I. 

10. In allowing the Assistant District Attorney 
to ask the witness Ailene Davis how long she hid been 
bringing men to 340 Main Avenue and dividipg with 
Sylvia Robinson money obtained from intercourse with 
such men. 

11. In refusing to withdraw a juror and continue the 
case on the ground of misconduct of the Assistant 
District Attorney in asking the witness Ailene Davis 
how long she had been in the practice of bringing men 
to Sylvia Robinson's house for the purpose of there 
having intercourse with them, and thereupon dividing 
with Sylvia Robinson the money obtained from such 
men. 

12. In refusing to withdraw a juror and continue the 
case on the ground that separate and distinct) crimes 
and offenses other than that with which defendant 
was charged, had been proved against defendant in 
allowing the witness Ailene Davis to testify that she 
had brought men to Robinson's house, there had inter¬ 
course with them and divided the money obtained 
therefrom with Sylvia Robinson for a period of about 
six months. 

13. In committing the defendant Robinson to Jail 
during the course of the trial. 

14. In failing to direct a verdict of not guilty because 
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of failure of the Government to prove the commission 
of an offense in the District of Columbia. 

15. In refusing to grant defendant's prayer Number 
One. 

16. In refusing to grant defendant's prayer Number 
Six. 

17. In refusing to grant defendant's prayer Number 
Seven. 

18. In overruling the motion for a new trial. 


ARGUMENT. 

Assignments numbered fifteen to eighteen will be 
discussed in Part I and those numbered one to thirteen 
will be considered in Part II of this argument. 

PART I 

As to assignment Number Fifteen, the record show’s 
that at the close of the Government's case, the facts, 
as presented, w’ere as consistent wdth the innocence of 
the appellant as wdth her guilt. Lagana stated • that 
.Mills took his pocketbook (Rec., p. 10). Appellant 
had money of her own as ascertained by her search 
(Rec., p. 14). Appellant did not enter the room wdiere 
Lagana says he wras robbed (Rec., p. 11); she did not 
go into the room at any time Lagana w*as there. The 
money was found under a davenport w-here appellant 
had been sitting, but Wicks, a co-defendant, had also 
been sitting there, for he “slid over" into appellant’s 
place when she wrent out of the room to be searched 
(Rec., p. 15). The police officers thought her innocent 
of the charge for they placed a charge of disorderly 
house against appellant at the police station (Rec., 
P- 14). 
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Every fact in the case is consistent with appellant’s 
innocence with the exception of the evidence the Court 
allow ed the witness Davis to give. No jury could have 
been expected to do otherwise then this jury did with 
such prejudicial testimony before it. 

The court in refusing to direct a verdict of notj guilty 
erred. When it allowed the testimony of the fitness 
Davis to remain in the case and directed the attention 
of the jury to such testimony, the Court thereby kilo wed 
the appellant to become so prejudiced in the eye£ of the 
jury that appellant was denied a fair and impartial trial. 

The jury had heard the efforts of counsel for appel¬ 
lant to restrain the Assistant District Attorney and 
the witness Davis. The jury heard the rulings of 
the Court. The jury heard the objections and ijnotions 
of counsel for appellant which were based on the ground 
of prejudice because of proof offered as to Another 
offense. The jury knew that this testimony stayed 
in the record. And, although limited in the Court’s 
charge, such testimony, if admissible for any purpose, 
was admissible for all purposes. 

The Court referred to this testimony specifically and 
pointedly. Although the Court stated to the jury 
that this testimony had no bearing on the gjuilt or 
innocence of the appellant, the learned Court, in' the 
same breath, told the jury to consider the six months’ 
practices of the witness Davis who had nothing to do 
with the crime charged in the case at bar, as explaining 
her presence at the scene of the alleged crime on the 
particular night charged (Rec., p. 17). 

As pointed out by this court in the case of Smith 
vs. U. S., 55 App. D. C., 117, 119: 

“The jury properly attaches great weight 
to the words of the Court, and necessarily is 
influenced by the attitude of the Court.” 

In the present case the jury would naturally con- 
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elude that they could consider the testimony of the 
witness Davis as showing that the house of appellant 
was a house of ill-fame, that it had been such on “divers” 
occasions for a “period of about six months’’ 7 ; that it 
was such a place where the witness had brought men 
for six months for the purpose of prostitution. That 
is the only conclusions and explanation to be taken 
from her testimony. That is the explanation of the 
presence of the witness Davis at this scene. The Court 
attempted to limit the explanation of the presence 
of Davis to the night of January 25, 1926, the date 
charged in the indictment. By so doing, the Court 
opened the door to the collateral acts six months away. 
Lagana was not enticed into the house by the witness 
Davis. No act of prostitution either by herself or with 
appellant had anything whatsoever to do with the 
presence of Lagana at the scene of the crime charged. 

The Court having stated that this testimony did not 
even tend to prove the guilt of appellant such testi¬ 
mony should have been excluded in the first instance. 

To say that this testimony explained the presence 
of the witness Davis on the particular night charged 
was to allow the jury to consider it for any and -all 
purposes. 

As said in the Smith case, supra, p. 19: 

“. . . The effect of the charge may well 

have been to overcome the will of the jury and 
to substitute therefor the views of the Court. 77 

If the jury considered this testimony at all, their 
verdict clearly indicated that they must have taken 
the view r that the appellant was just such a “wretch 77 
as the Supreme Court mentions in the Boyd case, post, 
who would naturally be a party to enticing men into 
her house; further that she did so entice them; that 
this practice had continued for six months and that 
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appellant would, because of her association and Conduct 
with Davis be the exact character who would be 
in the crime charged. 

There could have been but one verdict because of 
this testimony. Without it the Court shoulji have 
directed a verdict for the defendant. As the record 
now stands the most cunning reasoning, th^ most 
adroit philosophy could not have put out of th^ minds 
of the jury that six-month period of running a disorderly 
or bawdy house. The character of appellant was jthereby 
impeached. This character the Government placed in 
issue when the defendant did not offer so much as one 
word of testimony in her own behalf. 

The evidence against the defendant was sojely cir¬ 
cumstantial. In such a case the law is as is la}d down 
in Vernon vs. U. S., 146 Fed., 121, 123: 

“Circumstantial evidence warrants a conviction 
in a criminal case, provided it is such as to 
exclude every reasonable hypothesis but that 
of guilt of the offense imputed to the defendant; 
or, in other words, the facts proved must all 
beconsistent with and point to his guilt only 
and inconsistent with his innocence. The hy¬ 
pothesis of guilt should flow naturally from 
the facts proved and be consistent with them 
all. If the evidence can be reconciled either with 
the theory of innocence or of guilt, [the law 
requires that the defendant be given the benefit 
of the doubt and that the theory of ihnocence 
be adopted. 

“People vs. Bennett, 49 N. Y., 144; 

“U. S. vs. Babcock, 3 Dill., 581; Fed. Cas. 
No. 14487; 

“U. S. vs. Hart (D. C.), 78 Fed., 868, 873, 
affirmed in Hart vs. U. S., 84 Fed., 799; 
28 C. C. A., 612; 

“U. S. vs. McKenzie (D. C.), 35 Fed., 826; 

“People vs. Ward, 105 Cal., 335, 89 Pac., 945; 


engaged 
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“Asbach vs. Chicago, etc., Rwy. Co., 74 
Iowa, 428, 37 N. W., 182; 

“Smith vs. First Nat’l Bank, 99 Mass., 
605; 97 Am. Dec., 59.” 

If the testimony of the practices of Ailene Davis 
had been properly excluded, there would have remained, 
at the most, a suspicion of guilt of appellant. But 
circumstances of suspicion no matter how grave or 
strong are not proof of guilt. 

Buckley vs. State, 34 Nebr., 757, 764; 

People vs. O’Brien, 1 Whart. Cr. (N. Y.), 21; 

Pilkington vs. State, 19 Tex., 214; 

Grant vs. State, 3 Tex. App., 1, 5; 

Henderson’s Case, 98 Va., 798. 

Assignments of Error Sixteen and Seventeen are 
based upon the refusal of the Trial Court to instruct 
the jury as to weight of the testimony of Lagana, the 
man wdio claimed he was robbed. These assignments 
are based on the refusal of defendant’s prayers numbered 
six and seven. (Rec., p. 16.) 

These prayers the appellant maintains should have 
been granted. Lagana w^as present at the scene of the 
alleged offense actually engaged in the act of com¬ 
mitting the offense of fornication with Ruth Mills. 
The testimony clearly shows that he was a white man, 
that he went into a house with a colored girl for the 
purpose of committing the offense of fornication. By 
overruling such prayers appellant was denied the 
instruction of the Court as to the weight the jury 
should give to testimony of such a man as Lagana. 

PART n 

The errors complained of during the testimony of 
Ailene Davis are now to be considered. 

The Trial Court emphasized the testimony of Ailene 



Davis, particularly the length of time she had been 
bringing men to 340 Main Avenue for the purpose of 
prostitution. The tenor of the words of the Court 
was that the jury should consider every bit of her 
testimony “for the single purpose of explaining the 
presence of the witness Davis in the house of the defend¬ 
ant Sylvia Robinson at the time of the alleged com¬ 
mission of the offense.” (Rec., p. 17.) The Court 
did not tell the jury to disregard the conduct of the 
District Attorney. The Court did not tell the jury 
to put out of their minds the testimony of Ailene Davis 
as to what had occurred at 340 Main Avenue for a 
period of six months prior to the date of the alleged 
robbery. The Court told the jury not to ponsider 
this evidence of other crime insofar as it was “evidence 
to establish the guilt of the defendant of the crime 
charged in the indictment or any other crime!” The 
Court, therefore should not have admitted tpe testi¬ 
mony for any purpose. It became, then and there, accord¬ 
ing to the lower Court’s own interpretation a collateral 
issue. Had the Court stopped there the record would 
have still been in a sad state of affairs. But the Court 
went further-and told the jury they could consider 
this testimony, and that they should consider this 
testimony for the law gave them a right to consider it 
for the purpose of explaining the presence of the witness 
Davis at the scene of the alleged robbery. 

Why did the Government need to explain the presence 
of the witness Davis? Has the time arrived v^hen the 
Government is allowed to explain such matters? 

This instruction of the Court was, in philosophical 
terms, a vicious circle. That it was vicious has been 
pointed out. Its circuity is apparent. 

The time has not yet arrived when juries are entitled 
to such an explanation of the presence of witnesses. 
The Government indirectly proved that which the 
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Assistant District Attorney should have known he 
had no right to prove directly. The Assistant District 
Attorney persisted in such conduct and the Trial 
Court sustained him. 

Let us see what the authorities say. Let us examine 
them to see whether this “explanation” theory is 
correct. We proceed to this point with the thought in 
mind that the Trial Court, in its charge, admitted 
that the testimony of Davis proved other separate 
and distinct offenses. Otherwise, why did he say 
to the jury that such testimony was not to be considered 
as establishing “the guilt of the defendant of the crime 
charged in the indictment OR ANY OTHER 
CRIME”? 

Mr. Wharton in his work on Criminal Law (11th Ed.) 
gives us nine exceptions to the rule as to proof of offenses 
other than that charged. Sec. 31: 

“(1) Relevancy as of the res gestae. 

“(2) Relevancy to prove identity of person 
or of crime. 

“(3) Relevancy to prove scienter or guilty 
knowledge. 

“(4) Relevancy to prove intent. 

“(5) Relevancy to prove motive. 

“(6) Relevancy to prove system. 

“(7) Relevancy to prove malice. 

“(8) Relevancy to reput special defenses. 

“(9) Relevancy in various particular crimes.” 

The testimony of the witness Davis was certainly 
not part of the res gestae as her acts took place as far 
back as six months before the alleged commission 
of this offense. The identity of Sylvia Robinson was 
not questioned. The nature of this offense of robbery 
was not proved by such testimony. 

Scienter or guilty knowledge as to the crime charged 
w T ere not proved by such’damaging testimony. How¬ 
ever, scienter or guilty knowledge *was proved as to 
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the offense of running a bawdy or disorderly house 
and of soliciting prostitution. 

Intent, motive or system in running a bajwdy or 
disorderly house and in soliciting prostitution were 
shown but no intent, motive or system of Jobbery 
was proved by the Government by such testimony. 

Malice or special defenses are out of the Question 
altogether. Neither of these were necessary to be 
proved; neither was proved. The relevancy of other 
and separate crimes which Mr. Wharton mentions 
under the ninth exception refers to sexual crimes, 
namely, rape, adultery, etc. The crime charged here 
was not such a crime although from a reading of the 
record it would seem that such a construction was 
placed upon the law. 

In Bishop’s New Cr. Proc. (2d Ed.), Sec. 1120, we 
find: 

“The state can not prove against a defendant 
any crime not alleged either as foundation for 
a separate punishment, or as aiding the proofs 
that he is guilty of the one charged, evei^ though 
he has put his character in issue.” 

Sec. 1124 (3): 

“TO PERMIT SUCH EVIDENCE \jould be 
to put a man’s whole life in issue on the charge 
of a single wrongful act, and crush him by 
irrelevant matter which he could not be prepared 
to meet.” 


Mr. Bishop then states that to be admissible the 
proof of other offenses must show that such collateral 
offenses were a part of the res gestae (Sec. li.24 [2]), 
or offered as proof of intent, motive or knowledge 
(Sec. 1126), or proof of identity and the like (Sec. 
1129). 

In III Russell on Crimes, 9th Ed., *279, we see: 
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“No evidence can be admitted which does not 
tend to prove or disprove the issue joined. In 
criminal proceedings the necessity is stronger, 
if possible, than in civil, of strictly enforcing 
the rule, that the evidence is to be confined to 
the point in issue; for where a prisoner is charged 
with an offense, it is of the utmost importance 
to him that the facts laid before the jury should 
consist exclusively of the transaction which 
forms the subject of the indictment, which 
alone he can be expected to come prepared 
to answer.” 

Again at page 282: 

“So where an indictment for stealing pork, 
a bowl, some knives and a loaf of bread, it 
appeared that the prisoner entered a shop and 
ran away with the pork, and returned in almost 
two minutes, replaced the pork in a bowl, which 
contained the knives, and took away the whole 
together; in about half an hour after he came 
back to the shop and took away the loaf of 
bread. Littledale, J., said: ‘This taking away 
the loaf can not be given in evidence upon this 
indictment. I think that the prisoner taking 
the pork and returning in two minutes, and then 
running off with the bowl, must be taken to be 
one continuing transaction; but I think that 
half an hour is too long a period to admit of that 
construction. The taking of the loaf therefore 
is a distinct offense.’ ” (Rex vs. Burseye, 4 
C. & P., 386.) 

In the case at bar the Trial Court admitted evidence 
of other separate and distinct crimes against the de¬ 
fendant covering a period, not of half an hour, but 
covering a period of over eight thousand times that 
long, namely, for one-half of a year (Rec., p. 13). 

The exceptions to the above rule as laid down by 
Sir William Russell, are found in the third volume 
of his work, supra, they are: 
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(1) Guilty Knowledge *287. 

(2) Intent *288. 

(3) To show Confederacy *289. 

(4) Motive *289. 

(5) Proof of other poisonings *290, *291. 

(6) Proof of other wounds to identify an instilment 
*292. 

(7) To show that false entries were intentional *292. 

(8) To explain facts *293. 

(9) Proof of another felony to rebut an alibi *293. 

The remarks upon Mr. Wharton’s exceptions are 

applicable to this authority. The only basis lor the 
admission of the testimony of the witness Davis is 
under the point (8) supra, namely, to explain facts. 
But as to this point Mr. Russell says, page 293: 

“Where on a trial for rape it was elicited on 
cross-examination that the act had not caused 
any pain, Rolf, B., held that it might be proved 
on re-examination that the prisoner had done 
the same thing on previous occasions; for that 
evidence tended to explain the fact th^,t the 
act in question had not caused any pain. (Reg 
vs. Chambers, 3 Cox C. C., 92.)” 

This testimony of Davis may have shown a, con¬ 
federacy to run a bawdy or disorderly house, but not 
to commit the crime of robbery. 

In Ambrose vs. U. S., 45 App. D. C., 112 (44 W. L. R., 
274), Mr. Justice Robb, speaking for the Court}, said, 
p. 125: 

“While there is some authority for the pro¬ 
position that evidence of other similar offenses is 
admissible (Jackson vs. State, 76 Ga., 351) 
the decided weight of authority is to the effect 
that there must be some possible connection 
between the acts shown and the one on account 
of which the defendant is being tried.” 


! 
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There is no connection whatsoever between the 
robbery charged in the indictment and the “divers” 
acts of solicitation of prostitution and the running of 
a bawdy or disorderly house for a period of “about 
six months.” The witness Davis was a stranger to 
any alleged robbery. 

By such testimony the Government proved the 
character of the defendant before she ever took the 
stand and when she offered no testimony whatsoever. 

The case of Ellis vs. U. S., 45 App. D. C., 384 (44 
W. L. R., 754), was one in which Ellis was convicted 
of indecent exposure. Over the objection and exception 
of the defendant a witness was allowed to testify that 
prior to and at the time of the occurrence in question 
the defendant maintained improper relations with a 
certain woman in an adjoining apartment. The Court 
reversed the case and through Mr. Justice Robb said, 
at p. 387 of the opinion: 

“To support the testimony of the prosecuting 
witness that the defendant frequented the ad¬ 
joining apartment, from which it w r as possible 
to communicate with her, it was competent 
for the janitor to testify that he had seen the 
defendant in that apartment. But the state¬ 
ment of the janitor indicating that the defendant 
.was maintaining improper relations in that apart¬ 
ment with another woman had no possible bearing 
upon the question at issue, wras decidedly preju¬ 
dicial to the defendant, and should have been 
excluded. While it is true that there is a certain 
discretion on the part of the trial judge, with 
wrhich an appellate court will not interfere, it is 
equally true that where, as here, it clearly appears 
testimony has been introduced which has no 
legitimate bearing upon the question at issue 
and is prejudicial in character, an appellate 
court w T ill not hesitate to awrard a new trial. 
Moore vs. U. S., 150 U. S., 57, 60, 37 L. E., 
916, 997, 14 Sup. Ct. Rep., 26; Boyd vs. U. S., 
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142 U. S., 450, 35 L. Ed., 1077, 12 Sup. Ct. 
Rep., 292.” 

In the last case, Boyd vs. U. S., the defendants were 
convicted of murder after the Government showed that 
certain robberies had been committed by the defendant. 
Because of the latter the Supreme Court Reversed 
the conviction saying, p. 458: 

“. . . But we are constrained to hpld that 

the evidence as to the Brinson, Mode afid Hall 
robberies was inadmissible for the identification 
of the defendants, or for any other purpose 
whatsoever, and that the injury done the de¬ 
fendants, was not cured by anything said in the 
charge. . . . They were collateral to the 
issue to be tried. No notice was given by the 
indictment of the purpose of the Government 
to introduce proof of them. They Afforded 
no legal presumption or inference as to the 
particular crime charged .... Proof of 
them only tended to prejudice the defendants 
with the jurors, to draw their minds away 
from the real issue and to produce the iihpression 
that they were wretches whose lives welre of no 
value to the community, and who Were not 
entitled to the full benefit of the rules prescribed 
by law for the trial of human beings charged 
with crime involving the punishment cjf death. 

. . . However depraved in character, and 

however full of crime their past lives may have 
been, the defendants were entitled to be tried 
upon competent evidence and only for the 
offense charged.” 

Before leaving this case to apply its principles to 
the case at bar, it may be well to note that at page 
457, the court states that counsel did not have except 
to the charge of the court; that exception Ijiad been 
taken to the admission of the evidence and tl^at “that 
exception was not waived by a failure to except to the 
charge.” 

765-D—3 
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Returning to the discussion of the principles in the 
Boyd case, can the Government maintain that the 
appellant received a fair trial? The answer must be 
in the negative. 

The defendant however depraved in character was 
not accorded a fair and impartial trial for the proof of 
the crimes testified to by the witness Davis “only 
tended to prejudice the defendants with the jurors, to 
draw' their minds away from the real issue and to 
produce the impression “that the appellant w r as a 
“w'retch” whose right to a fair and impartial trial was 
not to be considered in the slightest degree. 

The Trial Court told the jury to disregard the testi¬ 
mony of the witness Davis insofar as it tended to 
prove the guilt of the appellant; but at the same time 
the jury was instructed to consider that testimony in 
their deliberations because it explained the presence 
of the witness at the scene of the alleged offense. 

This is indisputable. 

The Court can not tell the jury to disregard such 
testimony and then tell them they can take it into con¬ 
sideration. If the testimony of the witness Davis 
“was not to be considered by the jury insofar as being 
evidence to establish the guilt of the defendant of the 
crime charged in the indictment”—and those are the 
exact words of the lower court (Rec., p. 17), then the 
testimony of the witness Davis w'as collateral to the 
issues and was inadmissible for any reason. The 
Court should have instructed the jury to disregard 
all of the testimony on this point. 

The ruling of the Trial Court—the commitment 
of the appellant in the middle of the trial, the admission 
of such vicious testimony against the appellant, the 
instructions given the jury—and the persistence of the 
Assistant District Attorney in dragging from the 
witness Davis such testimony as was adduced—each 
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and all would constitute a grave miscarriage df justice 
if this court should sustain such rulings of t|ie court 
and such conduct of the Assistant District Attorney. 

The presence of the witness Davis was not an issue 
in this case. The explanation of her presence was 
collateral to the issues of the case. In Billings vs. 
U. S., 42 App. D. C., 413, 42 W. L. R., 742, the identity 
of the appellant was sought to be established by the 
District Attorney by proving the arrest of the appellant 
upon another charge. The present District Attorney 
appeared for the appellant and this Court reversed 
that case. Mr. Justice Robb again delivered the 
opinion of the Court. The Court said: 

“The identity of the accused was not; in issue 
at the trial and it was not competent for the 
Government to prove that, under another name, 
he had committed another and independent 
crime. And yet such was the trend and sub¬ 
stantial effect of the evidence of this detective. 
. . . The fact in issue was the guilt or inno¬ 

cence of the defendant of the crime charged, 
and the presumption of innocence attended 
him at the trial. And yet the jury wei*e clearly 
given to understand that he was a main with a 
criminal record. . . . 

“In the present case, it is not unlikely that 
the result would have been the same had the 
inadmissible testimony been excluded,! but we 
can not assume that it would have been. It 
clearly appearing that this testimony was pre¬ 
judicial to the defendant, it is our duty io reverse 
the judgment to the end that he may have a 
fair and impartial trial.” 

In speaking of this point the present District: Attorney 
as counsel for Billings in his brief (page 1(0) asked 
this Court: “Could anything be more prejudiqial to the 
defendant than this?” 

In speaking of the effect of such testimony as admitted 
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in the Billings case, supra, counsel for Billings, our 
present District Attorney, cited in his brief (page 46) 
the case of Ourim vs. People, 123 Ill., 333, wherein 
the Court said: 

. . His words had found a lodgment in 

the minds of the jury, spent their force and 
subserved the purpose for which they were 
uttered and it was idle talk about removing 
their effect upon the jury by a mere declaration 
from the Court that they were improper. As 
well might one attempt to brush off with the 
hand a stain of ink from a piece of white linen. 
One in the very nature of things is not as impos¬ 
sible as the other.” 

The position of counsel for Billings then is the same 
as the position of counsel for appellant now. “Could 
anything be more prejudicial to the defendant than this?” 

The District Attorney must admit that his position 
in the Billings case was erroneous unless he confesses 
error in the case at bar. The District Attorney at¬ 
tempted to distinguish the Billings case in the case of 
Hatchett vs. U. S., 54 App. D. C., 43, but this Court 
denied such distinction. The Billings case was followed 
and the Hatchett case accordingly reversed. 

The least the Court should have done in the case 
at bar was to strike such testimony from the record 
and to say to the jury that such testimony should be 
disregarded. 

That the Court did not do. The Court referred to 
such testimony complained of, pointed it out specifically 
and told the jury they could and should regard it. 
“Could anything be more prejudicial to the defendant 
than this?” 

In Steinberg vs. U. S. (C. C. A.), 14 F. (2nd), 564, 
the appellant was convicted of filing a false and fraudu¬ 
lent income tax return and of perjury. The Govern- 
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ment introduced in evidence, over the objection and 
exception of counsel for Steinberg, certain papers 
found in defendant’s office suggesting bribery of revenue 
officers. The Court held this was reversible error. 
At page 568 of the opinion the Court said: 

“No legal question will be served by dwelling 
on this document (Exhibit A); under the cir¬ 
cumstances, we think it was serious error to 
admit it, because it was not probative and 
was inflammatory.” 

In Fish vs. U. S., 215 Fed., 544 (132 C. C. A., 56), 
the appellant was charged with arson. The lower 
court admitted in evidence proof of the commission 
of other offenses of arson against the defendant for 
the purpose of showing that the particular arson charged 
in the indictment on which the defendant Y as then 
being tried was incendiary and not accidental. The 
lovrer court instructed the jury (page 549 et s^q.) that 
this evidence was not admitted for the purpose of 
proving the guilt of the defendant as to tike crime 
charged but that it was to be considered by the jury in 
order to determine whether the fire -was accidental or 
intentional. That case was reversed because of the 
admission of such testimony and of the instruction 
of the Trial Court. 

At page 551 of the opinion the Court said: 

“While there are exceptions to thd general 
rule—that in the trial of a person for One crime 
evidence that he has been guilty of other crimes 
is irrelevant—it is not to be understood that 
any of the exceptions, when rightly applied, go 
to the extent of sanctioning the idea that a 
defendant’s propensity to commit crime, or tb 
commit crimes of the same sort as the onei charged, 
can be put in evidence to prove him guilty of the 
particular offense, and that to come within 
the exceptions there must be some other real 
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connection between the extraneous crime and 
the crime charged. As said by Judge Dixon in 
State vs. Raymond, 53 N. J. L., 265, 21 Atl., 330: 

“ ‘However reasonable would be the deduction 
that, when a pocket is picked in a group of 
persons, of whom only one is addicted to picking 
pockets, he is the offender, his singularity in 
this respect could not, under our legal theory, 
figure as proof of guilt. There must appear, 
between the extraneous crime offered in evidence 
and the crime of which the defendant is accused, 
some other real connection, beyond the allegation 
that they have both sprung from the same 
vicious deposition.’ 

“This is the rule that is generally followed in 
this country and that prevails in Massachusetts 
and in the federal courts, as will be seen from 
an examination of the following cases: 

“Boyd vs. U. S., 142 U. S., 454, 12 Sup. 
C. R., 292, 35 L. Ed., 1072. 

“Thompson vs. U. S., 144 Fed., 14, 18, 19; 
75 C. C. A., 172, 7 Am. Cas., 62. 

“Marshall vs. U. S., 197 Fed., 511, 117 G. 
C. A., 65. 

“Com vs. Jackson, 132 Mass., 16. 

“Com vs. Bradford, 126 Mass., 42. 

“Com vs. McCarthy, 119 Mass., 354. 

“Com vs. Robinson, 146 Mass., 571, 16 N. 
E., 452. 

“State vs. Sharp, 107 N. Y., 427, 466, 14 
N. E., 319, 1 A. S. R., 851. 

“People vs. Fitzgerald, 156 N. Y., 253, 261, 
50 N. E., 846.” 

The Court in the same case commented upon the 
mann er in which the Trial Court sought to limit the 
effect of the admission in evidence of collateral offenses. 
At page 550 of the opinion: 

“The pertinent inquiry which suggests itself 
on reading these instructions is what possible 
relevancy had any of these facts upon any 
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question other than the very one in which the 
Court instructed the jury that they could not 
consider them, namely, that the defendant set 
fire to the first Senta and the automobile for 
the purpose of obtaining the insurance, and, 
having shown him to have committed those 
crimes, to more readily induce the jury to find 
that he committed the crime charged in the 
indictment?” 

That is the sole question now before this Court 
and the words of Circuit Court of Appeals in the case 
last cited are most pertinent here. 

Now as to assignment of error Number Thirteen. 

Undoubtedly, it is in the discretion of th^ Court 
to order a defendant committed. But the entire 
record in this case should be considered by this Court. 
The lower Court took the initiative in committing 
the appellant. Of its own motion, the Court ordered 
the appellant committed (Rec., p. 13). The next 
morning, counsel for appellant stated to the Court 
that “the jury had seen the defendants brought into 
the court room in the custody of the United States 
Marshal” (Rec., p. 13). The Court did not pause to 
inquire. The statement of counsel was sunmarily 
brushed aside because the Court “had instructed the 
Deputy Marshals assigned to his Court not to bring 
the defendants up from the cell room by wajr of the 
elevator which opened into the court room in view of 
the jury, but to be sure that the defendants came 
into the room through a door on the outside and without 
being held by the marshals.” (Rec., p. 13.) 

The Court considered that done which ought to 
have been done, paid absolutely no attention to the 
remarks of counsel for appellant, and overruled the 
objection. The Court did not inquire into the true 
state of affairs although specifically told of them. 
Manifestly, prejudicial error has been committed. 
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CONCLUSION 

If legal principles are to be preserved, this case 

should be reversed. 

Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 

Attorneys for Appellant. 
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Columbia 


October Term, 1926 


The appellant, Sylvia Robinson, and one Ruth 
Mills were tried and convicted in the Supreme 
Court of the District of Columbia under an indict- 
ment charging them and a man named Benjamin 
Wicks with the offense of robbery. From the sen¬ 


tence under said conviction Sylvia Robinson alone 
takes this appeal. - 

The evidence showed that a man by the naine of 
LeoLagana was approached by the defendant, Ruth 
Mills, at Third Street and Maine Avenue South¬ 
west, in this City, and asked to “come on down to 
the house.” They both went to 340 Maine Avenue 
Southwest, in this city, the home of the appellant, 
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for the purpose of having sexual relations. When 
they arrived at the said house, they were met at tbz 

door by Sylvia Robinson, the appellant. There- 

/■/ 

upon, the witness, Lagana, paid to the defendant 
Mills the sum of two dollars as compensation for 
the contemplated immoral relations. 

After being met by- the appellant, Lagana and 
Mills went to a bedroom on the same floor and off 
the main room in the said house, and as Lagana was 
about to have relations with Ruth Mills he felt his 
pocketbook being taken from his hip pocket. 
Thereupon, he jumped up, shouting “I have been 
robbed.” There was two hundred and ninety dol¬ 
lars in the pocketbook when he entered the house, 
and on one of the twenty-dollar bills there was 
marked “300,” the same being in Lagana’s writing, 
and having been placed therein the day previous. 
The witness, Lagana, shortly thereafter found his 
pocketbook on the bed, but the money was gone. 

After the robbery was accomplished, Lagana and 
the defendant Mills were ordered to go out the 
front door by the appellant, but were unable to leave 
because they were stopped by a police officer at the 
door. The appellant had given this order because, 
at that time, she knew the police were coming. 

At the time that Lagana came into the house with 
the defendant Mills, and when the two of them were 
greeted by the appellant, Sylvia Robinson, there 
were present in the kitchen Ailene Davis, Viola 
Mack, Marie Thomas, and Benjamin Wicks. 



Immediately after Lagana and Mills went to the 
bedroom, the appellant took off her shoes hji the 
kitchen in the presence of the above-mentioned per¬ 
sons, and then tiptoed to the open doorway of the 
bedroom in which were Lagana and Mills. After 
remaining a short time at the open doorway to 
the bedroom, the appellant then came back to the 
kitchen with a considerable sum of money in her 
hand, included amongst which were greenbacks and 
yellowbacks. At this point the appellant said to 
the group in the kitchen, “take your broom and 
sweep,’’ meaning to get out; and all in the kitchen 
obeyed her order with the exceptions of Wicks. 

The officers, who, in passing the house, had heard 
Lagana’s shout, on entering the house, were advised 
by Lagana of the fact of his being robbed and pf the 
amount, and also, of the fact that on one of the 
twenty-dollar bills he had marked ‘ 6 300. ’ ’ A search 
was made of those present, but the money was not 
then found. The appellant was brought to a sepa¬ 
rate room and searched, but Lagana’s money was 
not found to be on her person. Prior to being taken 
to the other room, for the purpose of search, the 
appellant had been sitting on a couch in the main 
room. While she was out of the room (for the pur¬ 
pose of search), Wicks, who was also sitting On the 

couch, moved over to the position where the appel- 

• ‘ * * . .*.■.*• >». * 

lant had been sitting. After her return to the room, 
he moved again, permitting her to sit down pn the 
couch at the same place where she had formerly 
been sitting. I 
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The officers then made a further search of the 
main room and under the couch, at the point where 
the appellant was sitting, they found two hundred 
and eighty-five dollars, included amongst which * 
was a twenty-dollar bill with the figure “300” 
marked thereon in pencil, and which marking was 
identified by Lagana as his own handwriting. 

ARGUMENT 

The appellant’s brief sets forth eighteen assign¬ 
ments of error, then proceeds to discuss them under 
two headings. In addition, the writer of appel¬ 
lant’s brief uses that portion of the brief headed 
“Statement of facts” as a place for considerable 
argument, and therein not only incorrectly quotes 
the record but, in addition, uses his imagination as 
to what the facts were in an effort to justify the 
position taken in the brief. 

The appellee will endeavor to follow appellant’s 
arrangement of the argument in so far as it is 
possible. 

Part I 

The first assignment of error urged by appellant 
under this part is the old stereotyped suggestion 
that the evidence against the appellant was circum- 
stantive and was as consistent with innocence as 
with guilt. Reading the record as it actually is, 
instead of depending on the imagination and the 7 
far-fetched interpretation of the writer of the ap¬ 
pellant’s brief, one is impressed with the thought 


that this assignment is made in this jest. The rec¬ 
ord, amongst other things, discloses the following: 

1. Appellant’s house. (R. 11.) 

2. Appellant greeted and let in Lagana and Mills. 

<R. 11.) 

3. Appellant was present when Lagana gave Mills 

the two dollars. (R. 10.) . j 

4. Appellant was present when Lagana and Mills 
went to the bed room and did not disapprove. 
(R. 11.) 

fi. Appellant immediately thereafter went io the 
kitchen, took off her shoes, and tiptoed to the open 
doorway of the bedroom, wherein were Lagana and 
Mills. (R. 11.) [ 

6. Above showed circumstantially that appellant 
either entered bedroom at that time and took 
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pocketbook from Lagana’s pocket, or was handed 
said pocketbook by defendant Mills. (R. 11.) 

7. Appellant came back to kitchen with green¬ 
backs and yellowbacks in her hand and ordered 
those present in the kitchen to get out. (R. tLl.) 

8. Appellant endeavored to send Lagana and 
Mills out of the house after realizing that the police 
were coming. (R. 10.) 

9. Appellant attempted to distract police from 
the location where money was found. (R. 14.) 

10. Identified money underneath couch at point 
where appellant was sitting. (R. 14.) j , 

11. Appellant was only person to go to operi door¬ 
way of room where Lagana and Mills were. (R. 

it) 
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12. Evidence showed that Ruth Mills did not have 
time to take money from the pocketbook after 
Lagana shouted, yet Lagana finds the empty pocket- 
book on the bed. (R. 11.) 

In the face of the above, how can it be seriously 
urged that the court should have directed a verdict ? 
The above evidence clearly points to the fact that 
the jury could not do otherwise than as it did, i. e. r 
convict both defendants. 

This court has many times been asked to do the 
very thing that is asked here; that is, substitute its 
judgment on the facts for that of the jury, but this 
court has just so many times refused to do it. 

Under this part of appellant’s brief, the case of 
Smith v. United States, 55 App. D. C. 117, 119, is 
cited to support the suggestion that the court dom¬ 
inated the jury by an alleged exaggeration of the 
testimony of Ailene Davis. Appellee suggests that 
there was no exaggeration of this testimony by the 
court, but if any exaggeration was accomplished it 
was by the continual objections and reasons there¬ 
fore coming from counsel for appellant. 

No discussion of the materiality of Ailene Davis’s 
testimony as to prior relations with the appellant is 
necessary -under this assignment, because it will 
be treated under Part II. 

Under Part I, it is also urged in appellant’s brief 
that the court erred in refusing to grant defend¬ 
ant’s prayers six and seven. In meeting this as¬ 
signment, attention is first directed to the court’s 



charge (R. 16), and it is further suggested that the 
prayers are entirely misleading and do not repre¬ 
sent the law covering the situation. 

Part H 

This part covers the alleged errors in connec¬ 
tion with the testimony of Ailene Davis. (JR. 11, 
12, 13.) 

Before discussing that phase of the said wilm ess’s 
testimony, to which appellant excepts, a clear pic¬ 
ture of the evidence up to this point is desirable. 
Among other things it will be remembered that the 
evidence already showed that the witness Lagana 

I 

had been solicited by the defendant Mills while on 
the street and brought to the appellant’s house; 
that upon arrival at that house, both were greeted 
by the appellant, whereupon two dollars was given 
to the defendant Mills by Lagana; that Lagana and 
Mills then went to a bedroom leading off the main 
room and that immediately following that, the ap¬ 
pellant went to the kitchen, which also led off the 
main room and from which the bedroom doorway 
could be seen, and there, in the presence of others 
in the kitchen, removed her shoes and then tiptoed 
back to the open doorway of the bedroom in which 
were Lagana and Mills; that the appellant was at 
the doorway on the occasion of Lagana being jrobbed 
and immediately proceeded back to the kitchen 
with a considerable sum of money in her hand, in¬ 
cluded amongst which were greenbacks and yellow¬ 
backs, and that she thereupon directed those in the 
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kitchen to get out. No witness testified that the 
appellant stepped into the bedroom and took the 
pocketbook from Lagana’s pocket, or that she 
reached in over the bed and took the pocketbook 
from Buth Mills’ hand, but in the light of the facts 
already suggested, and the subsequent evidence, 
with reference to the finding of Lagana’s'money, 
such a conclusion was justified by the jury and in 
view of their verdict, was undoubtedly the view 
they adopted. 

The eases cited in appellant’s brief are not dis¬ 
puted, but appellee respectfully suggests they are 
in no wise applicable to this case, because the evi¬ 
dence offered and admitted was not only connected 
with but tended to prove the robbery charge. 

Considerable space and great effort is used to 
show that this testimony had the effect of proving 
the appellant had committed another offense; that 
is, conducting a house of prostitution. That this 
particular house was such a house had already been 
established, because, as the record discloses, the de¬ 
fendant Mills solicited Lagana, brought him to the 
appellant’s house and to a bedroom therein, all of 
vrhich was acquiesced in by the appellant. 

The fact that the evidence tends to prove the com¬ 
mission of an offense other than that charged is not 
what controls its admissibility or inadmissibility. 
If said evidence is competent, material, and rele¬ 
vant, it is admissible notwithstanding the fact it 
may have the added effect of tending to prove 
another offense. 


9 

When a witness is put on the stand, the party 
offering said witness vouches for his or her credi¬ 
bility, and it is always relevant and proper to show 
the relationship of that witness to the party against 
whom he or she is testifying in order to point out 
to the jury the witness’s qualification to give the 
testimony offered. 

At this point in the case, the witness Ailene l)avis 
had given testimony of conduct by the appellant 
which connected appellant with the robbery. | The 
knowledge the witness had, she possessed because 
of being in the appellant’s house at the time oi this 
robbery. The jury had a right to know the rela¬ 
tionship between this witness and the appellant in 
order to determine the probability of her being 
present on the occasion of the robbery. j 

It is a well-recognized proposition that criminals, 
as a rule, do not desire the presence of a mere 
acquaintance of even a friend when the})' are 
perpetrating their felonious acts. By showing this 
testimony, concerning the prior existing relation¬ 
ship between the appellant and the witness, and the 
then present occasion of the witness being in the 
house, the jury had evidence from which it could 

determine the probable truth of the witness’s)story 

- 

concerning the appellant’s conduct and which story 
pointed to the guilt of the appellant in connection 
with the robbery. If the evidence merely showed 
the witness’s presence there on that one occasion, the 
jury might well have discredited it on the ground 
that it was improbable that the appellant would do 
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what the witness said she did in the presence of a 
mere visitor. 

In the case of Holmes v. Goldsmith , 147 U. S. 
164, and which opinion was reaffirmed by the Su¬ 
preme Court in Williamson v. United States, 207 
U. S. 425, the Supreme Court said: 

* * * as has been frequently said, 

great latitude is allowed in the reception of 
circumstantial evidence, the aid of which is 
constantly required, and, therefore, where di¬ 
rect evidence of a fact is wanting, the more 
the jury can see of the surrounding facts and 
circumstances the more correct their judg¬ 
ment is likely to be i ‘ The competency of a col¬ 
lateral fact to be used as the basis of legiti¬ 
mate argument is not to be determined by 
the conclusiveness of the inferences it may 
afford in reference to the litigated fact. It 
is enough if there may tend, even in a slight 
degree, to elucidate the inquiry, or to assist, 
though remotely, to a determination prob¬ 
ably founded in truth.” Stevenson v. Stew¬ 
art, 11 Penn. St. 307. 

Also, in the case of Harris v. United States, 13 F. 
(2nd) 849 (6th Circuit), wherein the defendant was 
charged and convicted for violations of the national 
prohibition act, testimony was admitted showing 
that defendant, in connection with her liquor busi¬ 
ness, was conducting a house of prostitution and 
also showing the arrangement she had with a taxicab 
driver as to the bringing of business, both liquor 
and otherwise, to the house, and as well showing his 
compensation therefor, the court said: 



The character of the business she was; eon- 
ducting at 565 Garfield Avenue, Detroit, ap¬ 
peared from testimony tending to provp the 
offense charged in the indictment, and con¬ 
sisted largely of statements made to the offi¬ 
cers by the defendant and other inmates of 
the house at the time this whiskey was sold, 
and as part of the same transaction. It was 
not introduced for the purpose of proving a 
separate offense, having no relation to the of¬ 
fenses charged, either in point of tixtie or 
similarity, but was relevant to the issu6 pre¬ 
sented by the indictment and plea. It may 
be unfortunate for a defendant if the evi¬ 
dence relative to the offense charged tends to 
prove other offenses. However, regardless 
of its collateral effect, its admissability de¬ 
pends upon its competency and relevancy to 
the issues involved in the case on trialj The 
court specifically limited the application of 
this testimony to the offenses charged lin the 
indictment, and instructed the jury that the 
question of whether she did or did not con¬ 
duct a house of prositution in these premises 
was not a question for its consideration. 
Williamson v. U. S., 207 U. S. 425 ; 28 S. C. 
163,52 L. Ed. 278; Thaler v. U. S. (C.Jc. A.) 
261 F. 746. 

In the case of McCormick v. United States, 9 F. 
(2nd) 239 (8th Cir.), a case in which the defendant 
was charged with possession of stolen United States 
mail and conspiracy to commit such offence, evi¬ 
dence was admitted showing the theft of money by 
the defendant from the Denver Mint and bonds 
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stolen from a bank, the larceny in each of these in¬ 
stances not having been from the mails and being 
entirely different transactions from those charged 
in the indictment; and in that case the court said, 
quoting from Astwood v. U. S. (C. C. A.), 1 F. 
(2nd) 639-642: 

As a general rule evidence of other crimes 
is inadmissible, but to this rule there are 
certain well-recognized exceptions. It does 
not apply where the evidence of another 
crime tends directly to prove the crime 
charged, and evidence which is relevant to 
defendant’s guilt is not rendered inadmis¬ 
sible because it proves or tends to prove him 
guilty of another separate and distinct crime 
(citing cases). It often happens that two 
distinct offenses are so inseparably con¬ 
nected as in the instant case, that the proof 
of one necessarily involves proof of the 
other, and in such case, on the prosecution 
for one, evidence proving it should not be 
excluded because it also proves the other. 

In the case of Waldeck, et ah, v. 'U. S., 2 Fed. 
(2nd) 243 (7th Cir.), a case in which several de¬ 
fendants were charged with conspiracy, the court 
affirmed the admission of testimony by co-defend¬ 
ants, who testified for the Government, relating 
to crimes other than offenses charged, on the theory 
that the e ridence went to show the relationship. 

Appellant’s assignment of error No. 13 goes to 
the proposition of the court having committed the 
appellant at the adjournment of court after the 
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first day’s trial and to the further fact that the 

i 

appellant was brought into court the next morning 
in the presence of the jury by the deputy marshal. 
As acknowledged in appellant’s brief, it is within 
the discretion of the court to commit a defendant 
pending a recess of the trial, and it is shown by the 
record in this ease that considerable caution was 
exercised in connection therewith by the court. 
The appellant was not committed in the presence 
of the jury, nor was she brought into the courtroom 
the next morning from the door leading to the 
cellroom. When the court commits a persoiji, they 
go into the custody of the United States marshal, 
and when this appellant was brought into the I court¬ 
room by a deputy marshal on the next momilng she 
came in under the only circumstances which the 
law provides. The practice followed in tl^is in¬ 
stance is no different than that followed every day 
of the trial year. 

Before concluding appellee’s brief, it is deemed 

i 

desirable to invite this court’s attention to state¬ 
ments in appellant’s brief, which are at absolute 
variance with the record. 

Appellant’s brief, on page 2, in speaking bf the 
testimony of Ailene Davis, states as follows:[ 

Furthermore, the witness stated that she 
was asked to testify by Officer Helmuth, a 
policeman in this case. 

This is not true as disclosed by the record on 




Also on page 5 of appellant’s brief we find the 
statement: 

Some money, both green and yellow backs, 
was found on appellant’s person at that 
search, but none of it belonged to the appel¬ 
lant Lagana. 

There is no testimony supporting the suggestion 
that the appellant had on her person both green 
and yellow backs when searched by the police offi¬ 
cer. (R. 14.) 

CONCLUSION 

It is urged that the record in this case discloses 
no error warranting a reversal of the judgment and 
the directing of a new trial. The judgment of the 
court below should be affirmed. 

Respectfully submitted. 

1 Peyton Gordon, 

United States Attorney . 

William H. Collins, 
Assistant United States Attorney. 





